
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



EDITOBIAL COMMENT 



THE CASE OP THE LUSITANIA 



In the United States District Court, Southern District of New 
York, Judge Mayer on August 23, 1918, rendered an opinion in favor 
of the Cunard Steamship Company, Ltd., as owner of the Steamship 
Lusitania, for limitation of the company's liability for loss of life 
and property in the sinking of the ship. 

This decision reviews the events leading up to the sinking of the 
Lusitania, and cites some of the documents exchanged between the 
governments in regard to the method of the conduct of hostilities. 
The German memorandum of February 4, 1915, said : " On and after 
the 19th of February, 1915, every enemy merchantship found in the 
said war zone will be destroyed without its being always possible to 
avert the danger threatening the crews and passengers on that ac- 
count." The war zone mentioned referred to the waters surrounding 
Great Britain and Ireland and included the English Channel. This 
German proclamation was accompanied by a memorandum which set 
forth more in detail the purposes of the German Government. It 
was in reply to this proclamation that Secretary Bryan sent the note 
commonly called "the strict accountability note" of February 10, 
1915. 

Sir Edward Grey, in a memorandum of February 19, 1915, which 
is cited in the opinion, said: 

It is understood that the German Government had announced their inten- 
tion of sinking British merchant vessels at sight by torpedoes without giving 
any opportunity of making any provision for saving the lives of non-combatant 
crews and passengers. It was in consequence of this threat that the Lusitania 
raised the United States flag on her inward voyage and on her subsequent out- 
ward voyage. 

Judge Mayer says: 

It will be noted that nothing is stated in the German memorandum, supra, 
as to sinking enemy merchant vessels without warning, but, on the contrary, the 
implication is that settled international law as to visit and search and an oppor- 
tunity for the lives of passengers to be safeguarded, will be obeyed "although 

813 



814 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

it may not always be possible to avert the dangers which may menace person 
and merchandise." 

On May 1, 1915, the sailing date of the Lusitania, the following 
advertisement, dated April 22nd, appeared in the New York daily 
papers : 

Travellers intending to embark on the Atlantic voyage are reminded that 
a state of war exists between Germany and her allies and Great Britain and 
her allies; that the zone of war includes the waters adjacent to the British 
Isles; that, in accordance with formal notice given by the Imperial German 
Government, vessels flying the flag of Great Britain or of any of her allies are 
liable to destruction in these waters, and that travellers sailing in the war zone 
on ships of Great Britain or her allies do so at their own risk. 

Imperial German Embassy, 
April 22, 1915. Washington, D. C. 

Further, Judge Mayer says: 

No trans- Atlantic passenger liner, and certainly none carrying American 
citizens, had been torpedoed up to that time. The submarines, therefore, could 
lay their plans with facility to destroy the vessel somewhere on the way from 
Fastnet to Liverpool, knowing full well the easy prey which would be afforded 
by an unarmed, unconvoyed well-known merchantman, which from every stand- 
point of international law had the right to expect a warning before its peaceful 
passengers were sent to their death. That the attack was deliberate and long 
contemplated and intended ruthlessly to destroy human life, as well as property, 
can no longer be open to doubt. And when a foe employs such tactics it is idle 
and purely speculative to say that the Captain of a merchant ship in doing or 
not doing something, or in taking one course and not another, was a contributing 
cause of disaster, or had the Captain not done what he did or had he done some- 
thing else, then that the ship and her passengers would have evaded their 
assassins. 

I find, therefore, as a fact, that the Captain and hence the petitioner, were 
not negligent. 

This ease also recognizes, as in the ease of the Paquete Habana, 
the binding force of international law in the courts of the United 
States. 

Secretary Lansing had said in his note of June 9, 1915, speaking 
of the Lusitania: "Only her actual resistance to capture or refusal to 
stop when ordered to do so for the purpose of visit and search could 
have afforded the commander of the submarine any justification for 
so much as putting the lives of those on board the ship in jeopardy. ' ' 
This principle was admitted in the German note of May 4, 1916. 
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The decision of Judge Mayer, while acquitting the Cunard Com- 
pany for liability for loss of life and property in consequence of the 
sinking of the Lusitania, also implies that reparation can and should 
later be demanded from the German Government. 

G. G. W. 



LEGAL STATUS OE THE BREST-LITOVSK AND BUCHAREST TREATIES IN THE 
LIGHT OP RECENT DISCLOSURES AND OF INTERNATIONAL LAW. 

Keeent disclosures as to the manner in which the Brest-Litovsk 
and Bucharest Treaties were negotiated, the notorious character of 
some of the negotiators, and the corrupt nature of the means em- 
ployed by the German Government in influencing the negotiations, 
have thrown a flood of light upon these transactions. They have 
suggested that an examination of the legal status of these treaties in 
the light of such disclosures and of international law would not be 
without interest at this time. 

The authorities are, in general, agreed that in order that a treaty 
may be regarded as legally valid, the following conditions must be 
observed : 

1. There must be capacity to contract. The "High Contracting 
Parties" must be capable of contracting, i.e., they must be in posses- 
sion of the necessary rights and powers. Thus, a fully sovereign 
state has full capacity to enter into contracts with other fully sov- 
ereign states, and a part or semi-sovereign state has such measure of 
contracting power as has been retained by or conferred upon it. 

2. The negotiators of the treaty must have full powers from their 
government. They must not act in excess of their powers, or their 
government is not bound. 

3. The treaty must, in a general way, be in conformity with, or 
at least not in direct violation, of the rules, principles and customs 
of international law. Thus, a treaty would clearly not be binding 
which had as one of its objects the subjugation or partition of a 
country, asserted a proprietary right over a portion of the open sea, 
or stipulated for the establishment of piracy, privateering or the 
slave trade. 

4. There must be freedom of consent on the part of the contract- 
ing states and of their agents or negotiators. But in our interpreta- 



